1/1/2011

Maine Coast Heritage Trust staff uses this document in its land conservation efforts.  It is designed for internal MCHT use, and is provided here as a reference or guide.  Each land trust has its own mission, priorities, and organizational characteristics that should direct how it does its work and what documents it uses.  Please feel free to use the ideas, processes, and even specific text contained in this document, but be sure to tailor them for your organization.   Land trusts should always use a lawyer knowledgeable in land transactions when working on a conservation easement or preserve acquisition.  MCHT does not guarantee or provide advice as to the tax consequences of any project or action.

RECOMMENDED EASEMENT RESTRICTION DESIGN & DRAFTING
(The Conservation Plan) 
This planning document is designed to help guide the negotiator of an easement through initial conservation planning discussions with the easement Grantor.  It incorporates some general guidelines.  Guidelines are just that, guidelines. Give yourself flexibility to negotiate and tailor easements to individual needs.  
MCHT’s mission statement is: Maine Coast Heritage Trust conserves and stewards Maine’s coastal lands and islands for their renowned scenic beauty, outdoor recreational opportunities, ecological diversity and working landscapes.  MCHT promotes the conservation of natural places statewide by working with land trusts, communities and other partners.
Background.

To help with planning and drafting, document the project background, history and landowner goals.
Conservation Goals.   

Be specific and as detailed as possible; the goals should shape and drive the rest of the Conservation Easement. Developing strong conservation goals is the most important part of developing the conservation plan and easement.  Be as specific as you can, be aware that the property will change over time. Design each of the following sections with restrictions that meet the Conservation Goals.

Future Land Uses. 

A. 
GENERAL.
· Do not automatically prohibit commercial or industrial uses, ask yourself if that will help meet the goals of your Conservation Easement.  If not, allow them. Blanket prohibitions on commercial and industrial activity should no longer be imposed.  Prevent negative results or consequences; don’t restrict potential causes.  It is what happens to the land as a result of activities that matters, not what kind of activities occur on the land.  Commercial activity or even industrial activity, especially on a small scale, can in of itself be less harmful than intense residential activity.  In addition, a ban on all commercial activity is very difficult to monitor.  Banning commercial activity can also result in a form of discrimination by preventing the ability for an owner to live off of his/her land.  Instead of blanket bans, consider a list of certain banned commercial and industrial activities in each conservation easement, together with more detailed restrictions on surface damage, erosion, etc.

· Quarrying and all mining including surface mining are prohibited.
· Are there any specific prohibitions needed?  
B.
DIVISION OF THE PROPERTY.
· Generally the property should not be divided.  If possible do not allow subdivision.  Subdivision increases stewardship responsibilities down the road because land trust will need to work with multiple landowners in the future as well as increased impacts on the land.  
C.
PERMITTED STRUCTURES.
· Keep major structures out of the Conservation Easement if possible, unless the “out” parcel will degrade the Protected Property to such an extent that you can no longer achieve the Conservation Goals. When this is not possible, development, including accessory structures and associated surface alterations, should be tightly clustered in a one-acre building area.  The “Natural Area” should be just that, natural.
· If structures will be allowed on the protected portion of the property, use the accompanying flow chart titled “Conservation Easement Guidelines for Structures” to guide you in the consideration of setbacks, clustering, height, aggregate footprint, vegetation management and color of the structures as appropriate.

· Do not use the term “Not Prominently Visible” as a restriction.  Instead have reduced visibility as a goal.  Use quantifiable restrictions such as height, size, color, setbacks, vegetation management in front of the building area and clustering to help better achieve this conservation goal over the long term.
· Do not use the term “single family residential” when discussing structures.  Don’t use this term as a back door way to control the intensity of use on a piece of land.  It is very difficult to enforce.  Instead consider emphasizing quantifiable limits such as the footprint size and the height of the building.  By limiting the aggregate footprint of buildings and the square footage of any single building and by clustering these structures the intensity of use outside of the building area should be decreased.  

· Obtain meaningful setbacks from water.  In general, setbacks from public vantage points and water bodies should be significant.  More than 600ft. in wooded area or 800 ft. in open areas is recommended.

D. SURFACE ALTERATIONS.

Some general rules:
· Ideally, except where public access is your goal and footpaths etc. are required to achieve that goal, there should be no surface alterations on the protected property.
· If you can’t achieve the ideal, keep all surface alterations in the building area.

· If some surface alterations must be outside the building area then at least keep all surface alterations that require excavation, filling or baring of mineral soils in the building area.  Cluster all uses as much as possible.  

· Permitted Roads and Trails can fragment habitat and affect the scenic beauty of the property, and have inadvertently created loopholes for other unintended negative consequences.  Acknowledge and limit ROW and through roads.

· Driveways: Consider allowing one driveway only from the access point to the building area, require same setbacks as structures, don’t let them be used as “view corridors” to the water or other public vantage points.  Consider requiring that the drive be permeable.  Use town zoning regulations for your minimum width or (if none is specified) 16 ft. (tread and clearance).  Keep driveways in the building area if possible and if not have as direct a line as practical from the road (unless you need to curve the drive to decrease structure visibility or because a straight line driveway would harm ecological features or traverse steep slopes).

· Land Management Roads (for forestry activities): These are not the same as driveways.  

· Trails:  For wheel chairs, horses, small tractors can be 6 feet tread with 8 feet clearance.  Get approval from Holder before construction or designate locations ahead of time.

· Rustic Footpaths: Consider requiring a total maximum width such as 4ft. (tread and clear zone)

· Do not prohibit motor vehicles.  This restriction is difficult to enforce.  Instead consider controlling rutting or erosion and allow certain measures, such as low barrier erection or sign posting, to be taken to discourage them.  Not all motor vehicles do or will in the future harm a property.

· Septic Systems: stay inside the building area or, if not possible, at a greater setback from the water and as close as possible to the building area.

· Wells: should be in the building area if at all possible.

· Tennis Courts, Swimming Pool, Paddock, Patios and Cemeteries: keep these in the building area.  If these surface alterations can’t be placed in the building area, then specifically locate and cluster them.

E.
VEGETATION MANAGEMENT.
First ask yourself if restrictive vegetation management is important to achieve the conservation goals, based on the other restrictions in the easement (such as setbacks) and the conservation values.  If it’s not or only minimum restrictions are necessary, then loosen the requirements below:
In situations where strict vegetation management is important to achieving the goals of your Conservation Easement:

1.
General Intent: What is your goal for vegetation management?  Be specific. 

2.
Open Areas:
Clearly identify existing open areas.  Consider whether maintenance of any of them as open is vital to the conservation purposes, and if so how to best achieve that.  Does mowing need to be required; does Holder need a right to keep areas open? Can grazing be allowed? Encourage or require streamside or riverside vegetated buffers.  Consider the soils and their ability to handle development or excavation.  Consider the possibility of conversion from wooded to open area.  Consider the location of open areas and scenic impacts, etc.
3.
Forestry:  Forest management, cutting or harvesting including the right to remove exotic or invasive species and the right to practice pre-commercial thinning, weeding, cleaning, sanitation, pruning and other such measures  should be conducted in accordance with state certified best forest management and husbandry practices then current and by using the selection silviculture method. 
We designed a set of important goals for any forester or operator to be adhering to on conservation properties:  (a) maintain and/or foster vertical diversity (b) minimize disturbance to naturally occurring seedlings and saplings as necessary to assure adequate regeneration of native species (c) preserve intact riparian areas and wetlands; (d) foster species native to the area and soils; (e) protect the hydrological systems of the Protected Property; (f) avoid disturbance to known threatened, rare or endangered plant or animal species and their habitat and (g) minimize disturbance to organic and mineral soils on the Protected Property. “Selection silviculture” methods shall mean a method of harvesting in which individual trees or small groups of trees are removed to regenerate new seedlings, and to foster and/or maintain an uneven aged-forest composed of at least three distinct age classes of trees. 

F.
WASTE DISPOSAL.
· No direct discharge of treated or untreated sewage or toxic gray water.
· Make sure you don’t restrict garbage and rubbish disposal in the building area beyond what is necessary to meet the conservation easement goals.

· Do not restrict for aesthetic reasons only, such as unregistered cars.
· The use, storage, discharge or runoff of chemical herbicides, pesticides, fungicides, soaps, detergents or highly acidic or alkaline agents, fertilizers and other toxic agents, including discharge of potentially toxic waste water or other toxic by products of permitted uses, must be limited to prevent any demonstrable adverse impact on wildlife, waters and other important conservation values to be protected unless more intensive use is approved in advance and in writing by Holder.

G.
PUBLIC ACCESS.

Ways to obtain it:

· Is public access critical?   Consider owning the property or a portion of the property.

· If public access is critical and the land trust can not acquire the property then determine what type of access is need (day/night) and where, (on the entire property or just one area (a beach or a specific trail))?  Using this information, work with the owner to grant permanent access and reserve the right (not the obligation) for the land trust to maintain the trials or access site.

· If none of the above can be obtain and access is important work with the landowner to negotiate an access agreement etc. to secure temporary access.

If landowner grants access make it hard to close it down without the land trust’s consent:

· Ideally:  Holder must give consent and Grantor can only shut it down temporarily

· Fallback1: Mutual agreement of Holder and Grantor

· Fallback2: Holder must be given notice and consulted
· Fallback 3: Notice to Holder

Administrative Provisions.  Try to keep this section consistent for each easement.
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