2

[image: image1.emf]Maine Coast Heritage Trust staff uses this document in its land conservation  1  efforts.     It is designed for internal MCHT use, and is provided here as a  2  reference or guide.  Each land trust has its own mission, priorities, and  3  organizational characteristics  that should direct how it does its work and  4  what documents it uses.     Please feel free to use the ideas, processes, and  5  even specific text contained in this document, but be sure to tailor them for  6  your organization .      Land trusts should always use a lawyer   knowledgeable in  7  land transactions when working on a conservation easement or preserve  8  acquisition.  MCHT does not guarantee or provide advice as to the tax  9  consequences of any project or action.   10 


MCHT CONSERVATION EASEMENT

Drafting Template
REVISION 05072026- -CULTURAL RESOURCES (See yellow highlighted)

Recreational Use Statute 2025 Amendment (See Par 6 in blue)
Terrafirma, MCLAN and Safe Harbor Act updates in GREEN
Amendment – (See Par 15.F.) MLCAN BOILERPLATE CHANGES 11122021
WE,                and                  _[husband and wife or other relationship]as [joint tenants/tenants in common] having a mailing address of                                   (hereinafter referred to as the “Landowner(s), [Check Landowner vs. Landowners throughout along with verb number (is or are)]” which word is intended to include, unless the context clearly indicates otherwise, the above-named Landowner(s), jointly and severally, their personal representatives, heirs and assigns, and any successors in interest to the Protected Property), [[for consideration paid OR in consideration of the gifts of others]]
 GRANT [[AS A GIFT - Delete if not Gift]to MAINE COAST HERITAGE TRUST, a non-profit corporation organized and existing under the laws of the State of Maine, with a mailing address of Bowdoin Mill, 1 Bowdoin Mill Island, Suite 201, Topsham, Maine 04086 (hereinafter referred to as the “Holder,” which word shall, unless the context clearly indicates otherwise, include the Holder’s successors and/or assigns), 

with WARRANTY COVENANTS [or Quitclaim Covenant], in perpetuity, this Conservation Easement on [A Portion of?] a lot of approximately ______ acres located on __________Road and ___________Cove in _______________, ___________ County, Maine, being [the same/a portion of the] real estate described in a deed from ____________ to _____________, Landowner hereunder, dated ______________, and recorded at the __________ County Registry of Deeds at Book ____, and Page ______; and being more particularly described in Exhibit A and depicted on Exhibit B, both attached hereto and made a part hereof by reference (hereinafter referred to as the “Protected Property”); as follows:
- Conservation Purposes -
This Conservation Easement on the Protected Property is granted exclusively for the following conservation purposes (hereinafter the “Conservation Purposes”):

This Conservation Easement is intended to provide a significant public benefit by protecting and preserving in perpetuity the natural and undeveloped character of the Protected Property, including its[ PM (Project Manager)* will provide details, values, including historic and cultural values and if scenic where it can be viewed from] __________________________
Purpose.  It is the purpose of this Conservation Easement to assure that the Conservation Property will be retained forever in its substantially undeveloped, open space, scenic, and natural condition, consistent with the terms of this Conservation Easement, including its recitals, and to prevent any use of the Conservation Property that will impair or interfere with this condition. In addition, it is the purpose of this Conservation Easement to preserve the cultural aspects of real estate, including protection of archeologic features and access to the Protected Property by (the general public) (tribal members, as defined herein). Landowner and Holder intend that this Conservation Easement will confine, in perpetuity, the uses of the Conservation Property to activities which are compatible with these purposes, with the protection of wildlife habitat and with preservation of this Property’s scenic, open space, historic, cultural, archeological and natural values, as permitted under Title 33 MRS Section 476, et seq., as amended..
THIS MUST NOW RECITE ONE OR MORE 170(h) CONSERVATION PURPOSES…

(i) The preservation of land areas for outdoor recreation by, or the 

education of, the general public, within the meaning of paragraph (d)(2) 

of section 170(h)of the Internal Revenue Code,

(ii) The protection of a relatively natural habitat of fish, 

wildlife, or plants, or similar ecosystem, within the meaning of 

paragraph (d)(3) of Section 170(h),

    
(iii) The preservation of certain open space (including farmland and 

forest land) within the meaning of paragraph (d)(4) of Section 170(h), or

    
(iv) The preservation of a historically important land area or a 

certified historic structure, within the meaning of paragraph (d)(5) of 

Section 170(h)
- Conservation Values –

The following recitals more particularly describe the conservation values (hereinafter the “Conservation Values”) of the Protected Property and the significance of this grant.

WHEREAS,  [ PM* will provide list] *(PM is the Project Manager, or Holder’s negotiator)
For land important for tribal cultural uses, here are a few sample recitals:

WHEREAS, it is the intention of this Easement to acknowledge and respect Wabanaki relationship to the Protected Property, and to allow access for continued cultural uses and/or for Wabanaki sustenance harvesting or gathering, as may be described or granted in separate, appropriate agreements; and
WHEREAS, the Protected Property is in Maine, and according to the Maine Memory Network of the Maine Historical Society (accessed July 09, 2021 via https://www.mainememory.net/)  "Wabanaki people, including the Maliseet, Micmac, Passamaquoddy, Penobscot, and Abenaki Nations, have inhabited what is now northern New England, the Canadian Maritimes, and Quebec, since time immemorial according to oral histories, and for at least 13,000 years according to the archaeological record….The Wabanaki adapted to the changing ecosystem, becoming expert stone and toolmakers, weaving baskets and snowshoes, and creating other cultural items that enabled successful hunting and fishing. Lifestyles were mobile, and people traveled and traded over long distances"; and

WHEREAS, this Protected Property is likely to include natural and cultural resources that are of importance to Wabanaki people for continued harvesting and restoration of species and lands imortant for medicinal, sustenance, craft and ceremonial uses, and the Protected Property may be used for tribal ceremonial purposes with Landowner’s permission; and
WHEREAS, Wabanaki sustenance harvesting is a term to help describe in English, Wabanaki cultural uses and relationship to land.  Sustenance is described by Ed Bassett, a native Passamaquoddy speaker and member of the Passamaquoddy Nation, as “the closest translation into Passamaquoddy would mean ‘to have life’, which would include cultural and spiritual sustenance, with cultural sustenance being the most important.” John Banks, a member of the Penobscot Nation, added that “rather than describing a sufficient amount of food, it describes a way of life, a relationship and a familiarity with a system that gives sustenance.” Roger Paul, a native Maliseet/Passamaquoddy speaker notes: The term sustenance seems to speak to someone getting enough to sustain life. Wabanaki people don't usually describe things that we need or want, we usually have words that describe our responsibility to others in creation. With that in mind, there is a word ['totolawosikkhal] meaning someone who is providing for the life needs of another. To reverse that, we could use [Ntotolawsikkhukun] meaning someone else (not necessarily human) is taking care of our needs to live. Even though it does not speak to only food it encompasses all the needs of one to live.” (page 26, MITSC Special Report SEA RUN, December 2022 revised and reprinted June 2023); and
WHEREAS, “for each of the five federally recognized Tribes in the State of Maine, Tribal culture is inextricably linked to water resources, including the food, spiritual, medicinal, economic, and recreational resources that are derived from the water and associated natural resources. Protection of water resources and other natural resources is therefore vital for the sustenance and cultural survival of the Tribes and for the health and well being of Tribal members who are dependent upon the water resources.” (page 10, Wabanaki Traditional Cultural Lifeways Exposure, Prepared for EPA in collaboration with the Maine Tribes by Dr. Barbara Harper, DABT, AESE, Inc. and Professor Darren Ranco, PhD, Environmental Studies and Native American Studies, Dartmouth College July 9, 2009); and

WHEREAS, “the Wabanaki knew the precise location of every natural feature of their homeland. They knew where each resource was plentiful when they were wanted and roughly in what quantities. Major inland resources included white-tailed deer, moose, and caribou, beaver, black bear, other fur-bearers (fox, lynx, bobcat, fisher, marten, otters, skunks), muskrat, porcupine, rabbit, fowl, berries, seeds, roots, tubers, nut trees, resident and anadromous fish, wild grasses, bark, maple sap, and plants for medicinal purposes. Upland game birds were plentiful – turkey, pigeon, and grouse (partridge) – along with raptors and birds of prey. The coast was abundant with lobsters, clams, oysters, and sea mammals such as seals, porpoises, and whales. Multitudes of water fowl such as loons, ducks, cormorants, herons, and geese were seasonal inhabitants.” (page 23, Wabanaki Traditional Cultural Lifeways Exposure, Prepared for EPA in collaboration with the Maine Tribes by Dr. Barbara Harper, DABT, AESE, Inc. and Professor Darren Ranco, PhD, Environmental Studies and Native American Studies, Dartmouth College July 9, 2009); and
WHEREAS, “According to Wabanaki oral histories, … the People of the Dawn, have lived in the area now known as Maine and the Maritimes since time immemorial. Archaeological studies show that the Wabanaki have lived in this area for at least twelve thousand years—making [Wabanaki] the first residents of this land after the Laurentide ice sheet retreated.” (“Naming the Dawnland: Wabanaki Place Names on Mount Desert Island”, George Neptune, 2015, p. 94); and

WHEREAS, Wabanaki have traditionally and contemporaneously accessed and harvested lands, plants, minerals and animals throughout the state, and “Traditionally, these swift, lightweight vessels (birchbark canoes) were among the most essential items in Wabanaki culture, making it possible to travel Maine’s vast network of inland and coastal waterways and gain access to nature’s seasonally shifting bounty” (Asticou's Island Domain - Wabanaki Peoples at Mt Desert Island 1500-2000 Vol. 1, Prins & McBride, 2007 p. 393); and

WHEREAS, “The Wabanaki have inherent and retained rights to hunt moose, spear salmon, fish for eels or lobster, harvest ash, gather plant foods and medicines (“Traditional Lifeways and Storytelling: Tools for Adaptation and Resilience to Ecosystem Change”, Daigle, et al., 2019, p. 779); and

WHEREAS, in addition to baskets, Wabanakis sold and traded a range of other goods, finding innovative and marketable ways to use the flora and fauna that had sustained them in their traditional lifeways before Europeans arrived on their shores (Asticou's Island Domain - Wabanaki Peoples at Mt Desert Island 1500-2000 Vol. 1, Prins & McBride, 2007 p. 399); and
NOW, THEREFORE, the Landowner and Holder have established this Conservation Easement on, over, and across the Protected Property consisting of the foregoing recitals and Conservation Purposes, and the following terms, covenants, restrictions and affirmative rights granted Holder, its successors and assigns, which shall run with and bind the Protected Property and Landowner (s), (his/her/their) personal representatives, heirs and assigns, in perpetuity:
1.
LAND USE & DIVISION:

A.
Land Use.
The Protected Property may be used only for conservation, low-impact outdoor recreation, and natural resource management activities [PM could add to or subtract from this list] that do not adversely affect its important historic, cultural, and archeological resources, or its natural, ecological and habitat values, nor detract from its [PM to list important features etc.]______ character when viewed from _______________ (hereinafter “public vantage points”).


B.
Specific Prohibitions.
No industrial, quarrying, or surface mining activities, are permitted on the Protected Property.  Without limiting the generality of the foregoing and notwithstanding the reserved rights of Landowner herein, the following uses are prohibited: , [ PM will list other prohibited uses if relevant apartment buildings, motels or hotels, towers, antennae or other apparatus for telecommunications outside of the building envelope, bridges or causeways, docks and piers, which include ramps and other structures that extend alongshore or out from the shore into a body of water, solid waste disposal or transfer areas, junk yards, and aircraft landing sites, except in emergency.]. 
[Add in ”de minimis use” clause if relevant for very high net-worth donors who may face a federal estate tax (as of 2021 over $11.7 million worth per individual upon their death): In addition, the use of the Protected Property for commercial outdoor recreation is prohibited, other than de minimis use in accordance with Internal Revenue Code § 2031(c), and as interpreted by regulations promulgated thereunder.].   

C.
Division.
For the purpose of land uses permitted under this Conservation Easement, the Protected Property must remain in its current configuration as a single lot under unified ownership, which may be joint and undivided.  Subdivision, division, partition or creation of other parcels or lots, whether by lot division,[ long term lease of structures (in excess of one year), condominium, time share,] [keep or remove according to PM instructions] or other legal or de facto manner of ownership which creates discrete parcels or separate ownership or control of portions of the Protected Property, shall be prohibited.  Notwithstanding the foregoing, any portion of the Protected Property may be conveyed to an entity that meets the qualification set forth in Paragraph 10 D for permanent conservation ownership, including Holder.  Under no circumstances may the Protected Property or any portion therefore be included as part of the gross tract area of other land not subject to this Conservation Easement, for the purposes of determining density, lot coverage, or land area requirements, under otherwise applicable laws, regulations or ordinances controlling land use, building density or transfer for development rights. 
TERRAFIRMA’S favorite subdivision clause BELOW:
TERRAFIRMA: 

Land and Ownership Division. The entire Protected Property described in Exhibit A may be

granted, sold, exchanged, devised, gifted, transferred or otherwise conveyed in unified title as

one (1) parcel only. The following are expressly prohibited: the legal or “de facto” division or

subdivision of the Property, which shall include, but shall not be limited to, any subdivision,

short subdivision into remainder tracts, platting, testamentary division or other process by

which the Property is divided in ownership or in which legal or equitable title to different

portions of the Property are held by different owners. Grantor may not indirectly divide any of

the Property through the allocation of property rights among partners, shareholders or

members of any legal entity, creation of a horizontal property regime, interval or time-share

ownership, partitioning among tenants-in-common, judicial partition or by any other means.

D.
Land Use Areas.
For the purpose of the restrictions and reserved rights hereunder, the Protected Property is treated as two (2) land use areas: the “Natural Area” and a ____-Acre “Building Area”, each hereinafter so called.  The Building Area shall be a contiguous land area of not more than ___ (____) acres in total, which must be sited by the prior written agreement of Landowner and Holder in accordance with Paragraph 1E hereinbelow, from within the area designated on Exhibit B as “Possible Locations for Building Area,” which is generally depicted thereon based upon a set back of at least ____ ( ) feet from the normal high watermark of the shore of ______. Until the Building Area is finally established as required in Paragraph 1E, hereinbelow, the entire Protected Property shall be treated as the Natural Area, and after the Building Area is established, the Natural Area shall be comprised of all of the Protected Property outside of the final Building Area. OPTION:   In the event that the land area occupied by the Building Area becomes inundated due to a rise in sea level, or the structures permitted only therein become unbuildable or uninhabitable due to a rise in sea level, Landowner and Holder agree to relocate the Building Area to an alternative site that Holder has determined, in its sole and exclusive discretion, meets the general intent of this Conservation Easement, is not detrimental to the conservation purposes hereof, and permits Landowner the reasonable exercise of its rights reserved under Paragraph 4.  In such event, the existing Building Area, or relevant parts thereof, will be reassigned as a part of the Natural Area for the purposes of land uses under this Conservation Easement. 

[[consider establishing a cultural use area if there are specific locations of importance for cultural uses by Wabanaki]]
In the event that changing water levels or water courses or water action such as accretion or reliction leads to the emergence of new land within the external boundaries of the Protected Property, or if the external boundaries change as a result of the emergence of “new” land, it is the intention of the Landowner(s) and Holder that such land shall be subject to the terms of this Conservation Easement to the extent that Landowner(s) becomes owner or has management rights in such land.

E. 
Establishment of Building Area.
[Add only if building area will be established after CE is finished as opposed to beforehand by survey]

Prior to the commencement of any activities permitted only within the Building Area pursuant to Paragraph 3, 4 and 5, except for test pits necessary for siting the Building Area, a recorded legal description of the final Holder-approved Building Area must be established by an addendum hereto, signed by Landowner and Holder and recorded at the Registry of Deeds.  In order to establish the Building Area, Landowner shall provide written notice to Holder of its proposed location by certified mail, return receipt requested.  Such notice shall include a proposed revision to Exhibit B showing the Building Area, a survey map showing boundary markers of the proposed Building Area, and a metes and bounds description of the proposed Building Area prepared in accordance with the survey, together with sufficient information to demonstrate compliance with the size, configuration, setbacks and other location requirements for the Building Area established under Paragraph 1.D. and in accordance with the procedures set forth in Paragraph 7.  Landowner must clearly and accurately mark the boundaries of the Building Area, and maintain such boundaries in a clear and accurate condition for Holder’s monitoring and enforcement purposes, as noted in Paragraph ______. [[insert P# for holder’s affirmative rights, survey right]].
2. EXISTING CONDITIONS:



At the time of this grant there are no structures on the Protected Property except for__[PM to provide a list of all existing structures, divided by land use area if already established] , located generally as depicted in Exhibit B.  As of the date of this Conservation Easement, there are no surface alterations on the Protected Property other those associated with existing structures listed hereinabove and __[PM will list surface alts.]____located as generally depicted on Exhibit B.   As of the date of this grant the Protected Property is [PM will describe vegetation].  All existing conditions are documented in Baseline Data, a compilation of the conditions of the Protected Property as of the date of this grant, certified as accurate by Landowner and Holder, and on file at the offices of Holder.  Landowner reserves the right to maintain, repair, and replace all existing structures and surface alterations with substantially similar structures and improvements in substantially the same locations. 
3.
NATURAL AREA RESTRICTIONS AND RESERVED RIGHTS:

It is the intention of this conservation easement that the Natural Area be used as conservation land for low impact outdoor recreation, nature observation and study, and that uses and improvements within the Natural Area be limited to the extent necessary or appropriate to preserve its natural and undeveloped character including preserving its [LIST CONSERVATION VALUES] as well as to buffer the shoreline and important conservation attributes of the Protected Property from the impacts of permitted development and uses within the Protected Property’s Building Area.  No structures, temporary or permanent, may be located or constructed on the Natural Area of the Protected Property, and no alterations may be made to the vegetation or to the surface of the earth or to wetlands or watercourses on the Natural Area of the Protected Property, without the prior written approval of Holder; except that Landowner reserves the following rights: 

A. 
Structures in Natural Area
(i).
Minor Structures in Natural Area.
Landowner reserves the right to construct and maintain within the Natural Area, only minor structures to accommodate low-impact outdoor recreation, nature observation and study, such as: small unlighted signs; low barriers to discourage unauthorized access or to protect fragile resources; support and erosion control structures necessary for permitted roads and trails; boundary markers; temporary structures for outdoor ceremony and harvesting of resources important for medicine, food, craft or ceremony by the Wabanaki, grave markers no higher than three feet above ground surface; rustic trail improvements, including benches, hand rails, steps, and stream bridges; temporary tents and rustic child-scale tree houses. Notwithstanding the generality of the foregoing, the following structures are not permitted in the Natural Area: buildings, sheds, storage units, gazebos, screen houses, tent platforms, docks, piers, barns, bleachers, stages, paved platforms, major recreational improvements such as swimming pools, tennis courts, athletic or sports or equestrian fields or courts or courses that require grading of the surface or extensive baring of mineral soils.

 [PM to add or subtract minor structures as appropriate] 
(ii).
Major (IF ANY; IF NOT REMOVE AND RENUMBER ACCORDINGLY): [list, describe and restrict any if appropriate – consider in particular docks, seawalls or rip rap, etc.] (ii).
Major Structures in Natural Area.  Grantor also reserves the right to install and maintain power and communication lines and poles and septic waste disposal systems, leach fields or parts thereof, only to serve the Building Area(s), and located within or partially within the Natural Area, but only to extent that they may not practicably be located entirely within the Building Area, and subject to the prior written consent of Holder, after notice in writing demonstrating need in accordance with the provisions of Paragraph 11.  

B.
Surface Alterations in Natural Area
 (i).
Landowner reserves the right to alter the surface of the land, excavate and/or fill  the Natural Area to the minimum extent necessary to exercise the reserved rights at Paragraphs 3.A. and 3.C. [, subject to the rights of others over _________ Road, as documented in Exhibit A] PM will list utility rights and established easements where appropriate]_provided that in every case the disturbed surrounding area must be restored as soon as reasonably possible to a state consistent with the scenic and ecological character of the Natural Area to be protected by this Conservation Easement.

(ii).
[ Add if PM says necessary]:Landowner reserves the right to establish and maintain one [[PM decide on this: paved or ]]unpaved driveway between the nearest public roadway or private right of way and the Building Area,] which shall not exceed sixteen (16) feet in graded width or any greater minimum width required under then-applicable zoning ordinances.  Through roads to abutting land are prohibited.   

(iii).
Landowner reserves the right to establish and maintain, anywhere on the Protected Property, unpaved footpaths of not more than four (4) feet in combined tread width and side clearance, designed and located to prevent erosion and protect the other Conservation Values of the conservation easement.  

(iv).
Landowner reserves the right to permit limited archeological and ecological study of the Protected Property, including excavation of sites, as well as limited excavation and harvesting of natural resources for study and/or for craft, food, medicinal and ceremonial use by Wabanaki; provided that all such work must be conducted in accordance with applicable then-current professional or Tribal standards, and the disturbed area must be restored to its natural appearance as soon as reasonably possible after completion. 

OPTION: (v) 
Nothing in this paragraph shall prevent Landowner from developing ecosystem functions on the Protected Property including, but not limited to, carbon sinks, stream bank restoration, biodiversity mitigation, carbon sequestration and wetland and stream mitigation (other than creation of wetlands from historically upland property, such as hillsides or sites with no more than one of the following: current or historical evidence of hydric soils, hydrophytic vegetation, or wetland hydrology), provided that such developments are not in conflict or inconsistent with the Conservation Purposes of or the restrictions set forth in this Easement and that prior written approval for same shall have been obtained from Holder. Holder is not responsible for monitoring any such activities for compliance with permit(s) therefore, and Holder has no obligation to enforce said permits.[ Use of this clause may have a significant downward impact on the deductible value of the easement gift, as it is a valuable property right retained.] Notwithstanding the foregoing, Holder shall not approve practices that negatively impact marsh migration, and are inconsistent with living shorelines practices, such as creation of new dikes, levees, seawalls, gambions, riprap, groins, jetties, or tombolos.)
OPTION: (vi) Easements and Rights of Way.  Landowner may not grant additional easements, rights of way, licenses or permits over the Protected Property, nor increase the scope of existing easements, rights of way, licenses or permits without the prior written approval of Holder, based on a determination, in Holder’s sole discretion, that said right or interest does not materially detract from the Conservation Values. Notwithstanding the foregoing, Cultural Use Agreements or other permits or invitations for co-management, gathering, harvesting and use on the Protected Property by Wabanaki are permitted.
NOTE: cultural use agreements themselves may be a separate license, permit or agreement, or may be granted as an affirmative right in easements to tribal holders.  If the easement is to a non-tribal entity, the Cultural Use Agreement is not a restriction on the owner, but is an  optional reserved right of the owner to grant to tribes. 

Notwithstanding the foregoing, new through roads shall not be permitted on the Protected Property.
OPTION: (vii) Burial Grounds.  Landowner has the right to establish a Burial Ground of not more than ¼ acre, in accordance with Title 13 MRS Section 1142, or successors provisions thereof, anywhere within the Protected Property, except… (ID important resources, setbacks, etc.).
C.
Vegetation Management In Natural Area.

Within forested areas of the Natural Area, it is the intention of this Conservation Easement to foster an intact, healthy forested area, and to limit the removal of wood and non-wood forest products to preserve healthy soils and habitat for wildlife, including current and future threatened, rare or endangered species such as [PM to add specifics] and the scenic character of forested areas of the Protected Property, in particular_[PM will describe any special scenic features, add this section only if scenic], and to preserve the ecological integrity of streams, brooks, rivers, waterbodies, vernal pools and wetlands on the Protected Property, as well as to recognize and foster ongoing cultural values and uses of the land, water, wildlife and plants by Wabanaki.  

(i).
Natural Area - Generally: Landowner reserves the right to alter vegetation anywhere in the Natural Area, to the extent necessary to exercise the rights reserved in Paragraph 3.A. and 3.B., provided that in every case the disturbed surrounding area must be restored as soon as reasonably possible to a state consistent with the scenic and ecological character of the Natural Area to be protected by this Conservation Easement. 

(ii). 
[Add if appropriate, see drafting guidelines]: Natural Area – Unforested  Areas:  
[EXISTING FIELDS ONLY] Landowner reserves the right to maintain the existing unforested areas, not including wetlands, in the Natural Area, including the right to mow, graze, and bush hog and otherwise remove woody regeneration or standing timber thereon, and to permit harvesting and sustenance gathering of woody and non woody vegetation in open and unforested areas for medicinal, craft and ceremonial purposes important to the Wabanaki. No such mowing, grazing, or bush hogging shall be permitted within [LP: consider best buffer ] (50-100) feet of the normal high water line of any saltwater shore, river, perennial stream or brook, vernal pool, pond, lake or wetland*.  [consider other specifics depending on property features: Mowing of vegetation or harvesting of peat is not permitted on the then-existing heath, vernal pools, and wetlands.  [Add language about ceremony if appropriate: harvesting for medicinal or craft or ceremonial purposes and] [Add livestock grazing if appropriate: grazing of livestock shall be sufficiently limited to avoid erosion of the soils.]  [PMs, remember to consider whether you really need to limit fields/meadows to existing areas (and GPS and show them on Exhibit B, and make stewardship uphold that over time) or can you allow for additional areas, and how, and help tailor this clause.] *[[if buffer is less than applicable Shoreland zoning, add this clause: These restrictions are not intended to take the place of more restrictive requirements of Maine Shoreland Zoning or any other federal, state or local laws and regulations governing vegetation management that may be applicable to the Protected Property or parts thereof.  It is Landowner’s sole responsibility to be knowledgeable about and to abide by these laws and regulations.]]  

OR

(ii). 
[Add if appropriate, see drafting guidelines]: Natural Area – Fields:  [ADDITIONAL FIELDS ALLOWED] Landowner reserves the right to maintain the existing open fields on the Protected Property depicted generally in Exhibit B, and the right to establish additional open and unforested areas, including the right to mow and bush hog and otherwise remove woody regeneration or standing timber thereon, and to use all such permitted open areas for agricultural purposes including hay, row crops, horticulture, bee keeping, orchards, gardens, and meadows, harvesting in open and unforested areas for sustenance gathering, medicinal, craft and ceremonial purposes important to the Wabanaki, and for the grazing of livestock which may also occur in forested areas; provided that livestock must be fenced so that they do not enter the Protected Property within seventy-five (75) feet of the normal high watermark of the shore or the upland edge of streams, wetlands, or waterbodies; and further provided that all such agricultural and tribal harvesting activities shall be conducted in accordance with best management practices for the prevention of erosion and run-off into coastal waters, wetlands, water bodies, and streams on the Protected Property.  Sod farming and other agricultural practices that are extractive of soils are prohibited.

(iii).
[Add if appropriate see drafting guidelines]: Natural Area - Forested Areas:
 Landowner reserves the right to manage vegetation in forested areas on the Protected Property [Natural Area] including the right to cut, remove, or otherwise harvest forest products in accordance with this Paragraph 3.C.(iii) for commercial or non-commercial purposes, to remove exotic or invasive species, and to thin, weed, clean, cut, prune and  practice other measures to achieve silvicultural objectives, including harvesting vegetation, trees and  woody and non woody vegetation, in forested areas for craft, medicinal and ceremonial purposes important to the Wabanaki.  All such forest management shall be conducted in accordance then current Best Management Practices published by the Maine Forest Service, or a future equivalent approved by Holder, and in accordance with then-current habitat management guidelines, such as “Focus Species Forestry” (by Robert Bryan; Third Edition 2007, Maine Audubon) and “Biodiversity in the Forests of Maine: Guidelines for Land Management” (by Flatebo, UMCE Bulletin 7147, 1999), or other forestry best practices or standards then current and approved by Holder; and by using silviculture methods designed to retain the natural forested character of the area [[PM modify if appropriate]]

[PM should be aware of current landowner practices and modify if appropriate]; In addition, all forest management practices shall be conducted in a manner to 

(a) maintain and/or foster vertical and age diversity of forest stands; 

(b) minimize disturbance to naturally occurring seedlings and saplings as necessary to assure adequate regeneration of native species; 

(c) preserve intact, fully functional riparian areas and wetlands; 

(d) Maintain adequate vegetated buffers along streams, vernal pools, waterbodies, and wetlands in order to provide shading and prevent erosion;

(e) foster species native to the area and soils; 

(f) protect the hydrological systems, especially surface water bodies and fish passage; 

(g) avoid disturbance to known threatened, rare or endangered plant or animal species and their habitat, OPTION: and to known cultural, historic or archeological features on the Property identified herein; 

(h) minimize disturbance to organic and mineral soils on the Protected Property by conducting harvesting and removal on frozen or stable ground; and

(i) [PM-Optional for Special Areas] - Avoid disturbance to the [[rare pitch pine stands, maple grove, talus slope feature, (etc)]] depicted in Exhibit B and documented in Baseline Data, without the prior written approval of Holder. 

In the event of failure to comply with the above standards of Paragraph 3.C.(iii) Holder shall have the right to require, in its sole discretion and in addition to any other remedies at law and in equity, replanting of indigenous tree species, or fostering of natural regeneration to maturity, the requirement of marking all trees at least 30 days prior to harvest, and/or, Holder’s prior written approval of a Forest Management Plan designed and written by a licensed professional forester in accordance with the terms of Paragraph 3.C.(vi), prior to additional harvesting. 

These restrictions are not intended to take the place of more restrictive cutting requirements of Maine Shoreland Zoning or any other federal, state or local laws and regulations governing vegetation management that may be applicable to the Protected Property or parts thereof.  It is Landowner’s sole responsibility to be knowledgeable about and to abide by these laws and regulations.  

OPTIONAL:  (iv)
Access Systems.
Existing access systems (in the Natural Area), documented in Baseline Data and depicted on Exhibit B may be maintained [PM – Consider limitations on existing access if harmful, such as if an existing culvert needs replacement or a road goes through a stream]. Creation of any additional access systems, or improvement of existing access systems, such as land management roads, curb cuts, and log landing and yarding areas on the Protected Property, is permitted only with prior written approval by Holder, upon review of the access systems as part of the notification of harvesting to Holder required below, or as part of a required Forest Management Plan if applicable.  New skid trails and other temporary breaks in the forest created by removal of forest products are allowed without prior approval as long as any resulting rutting is promptly repaired and stabilized to prevent or minimize erosion.  All such access systems shall be constructed, maintained and improved in accordance with then-current Best Management Practices published by the Maine Forest Service, or a future equivalent approved by Holder.  Holder shall base its review of access systems on the following criteria: prevention of exposure of mineral soils on the Protected Property, prevention of damage to nearby productive forest soils, preservation of intact hydrology and hydrological systems, preservation of intact wetlands and riparian areas, impact on fish passage, and preservation of intact habitat for known threatened, endangered or rare species.


OPTIONAL:  (v)
Notice of Harvest.
The Landowner, not less than 30 days prior to commencement of commercial harvesting activities permitted under this Paragraph, shall notify the Holder of the proposed activities and shall provide the Holder with sufficient information concerning the nature, location, extent and timing of the proposed activities to enable the Holder to determine whether such activities are consistent with the terms of this Conservation Easement and the requirements of this Section 3.C.(iii). 


Within 30 days of completion of harvesting activities, the Landowner shall notify the Holder in writing of such completion and shall include confirmation of the nature, location, extent and timing of harvesting activities. 

OPTIONAL: (vi).
Forest Management Plan. [usually makes sense on properties with a natural area of over 20 acres in size, and depending on surrounding property sizes, types and conditions, and CE goals and property specifics)] [Add this only if the property is forested and cutting is allowed see drafting guidelines]
[use this phrase if a plan is not generally required: If a Forest Management Plan is required as set forth in Paragraph 3.C.(iii)], no forest management shall be conducted on the (Natural Area of the) Protected Property until there is a written Cultural Use Agreement or Forest Management Plan (Plan), designed in accordance with the above stated Paragraph 3.C.(iii), and approved in advance and in writing by Holder, who shall respond within 45 days of receipt of the Plan. The Plan shall be updated or revised by the Landowner as necessary but at least every ten years if active forest management is undertaken. 

Holder may approve certain forest management practices without a Plan provided that Landowner’s request for approval meets the requirements of Paragraph 3.C.(iii) above and such management is intended to control insect and disease conditions, remove exotic or invasive species, rectify natural damage or destruction, prevent personal injury or property damage, or to permit harvesting for ceremonial, craft, food or medicinal purposes by the Wabanaki; or harvest not more than _[PM to decide on a reasonably small number]____ cords each year. Forest management practices and prescriptions that are not in an approved Plan may be applied only with the prior written approval of Holder. 

Each Plan, update or revision shall be subject to the approval by the Holder that the Plan is consistent with the requirements of this Paragraph and Paragraph 3.C.(iii).  Each Plan shall include, at a minimum, the following:

1. Landowner’s short and long term forest management objectives.

2. A description of and an appropriately scaled and accurate map identifying the natural and physical features of the Protected Property. The description and/or map should include:



(a) Property boundary lines


(b) Forest type, stocking, age and stand history;

(c) Wetlands and waterbodies, including rivers, streams, vernal pools, ponds and lakes, both intermittent and year-round;

(d) Roads, trails, or other unforested areas;

(e) Special plant and wildlife habitats, including exemplary natural communities or rare or endangered plant or wildlife species, to the extent identified or known by the Maine Natural Areas Program, the Maine Department of Inland Fisheries and Wildlife, or other similar agency then recognized by the State of Maine or the U.S. Government as having responsibility for identification and/or conservation of such species 
(f) Cultural features, including, but not limited to, cultural features important to Wabanaki, stonewalls, cemeteries, cellar holes, or other features known to exist on the Protected Property, as well as habitats and species special to Wabanaki including cedar swamps, riverine habitat with ash, sweetgrass meadows, and other habitats;

(g) Other features known to exist on the Protected Property requiring protection.

 

3. An access plan (map plus narrative) indicating principal routes of ingress and egress for all areas in which Forest Management is to be conducted, including roads, trails and log landing areas, which minimizes new forest openings, and minimizes impacts to streams, in accordance with then-current Best Management Practices published by the Maine Forest Service, or a future equivalent approved by Holder.  
4. A description of erosion control measures to be employed during Forest Management and at the completion of each Forest Management activity to ensure soil stabilization and to prevent erosion and sediment run off adjacent to wetlands and water bodies, in accordance with the best management practices of Maine Forest Service or other entity as agreed upon by the Holder.

5. A statement that any use of herbicides, pesticides, fungicides, insecticides, rodenticide and fertilizers will be conducted in accordance with best management practices of the Maine Forest Service or other entity as agreed upon by the Holder.

6. A description of harvesting practices and silvicultural techniques to be employed, and how they meet the requirements of Paragraph 3.C.(iii).

7. Proposed setbacks from wetlands and waterbodies of forest management activities as appropriate based on conditions and circumstances of the Protected Property.

(vii)
Notice and Approval of Required Plans. If a Forest Management Plan is required as described in 3.C.(iii) or (vi), Landowner agrees to notify Holder and provide a Forest Management Plan at least sixty (60) days before commencing any cutting that requires a Forest Management Plan. Holder must within thirty (30) days of receipt of Landowner’s notice and proposed Forest Management Plan, either request a meeting to provide specific input on said plan, or issue written approval of said plan.  Failure to respond shall be deemed a constructive denial under Paragraph 11.C.(ii).  In determining whether to approve the plan, the Holder must consider whether the plan clearly demonstrates compliance with the standards for vegetation management and conservation protection set forth in Paragraph 3(C )(iii) and whether Landowner has provide Holder with a sufficient written data as required in Paragraph 3.C.(vi).  

NOTES for PMs on this section:

A forest plan by a forester should cost in the range of $800-10,000 depending

State income tax credits exist for forestry plans, any plans can get tax credit. 

If LO is talking to a forester, tell them that proof of a good forester is in the pudding. Ask for a sample plan, or location of harvests they have done. Ask how much field work they are doing for the plan (big part of cost). That is all OK to do.

If under 120 acres, can sometimes get enough reimbursements and credits to pay 80% of their plan. Can use USDA and NRCS funding, with hoops. 

Goal: Let’s use easements to help raise level of forest management in Maine (with as little added cost as possible, to LT and to LO). PMs can use opportunity of visit and discussion to educate about foresters and plans, too.

4.
RESTRICTIONS AND RESERVED RIGHTS IN THE BUILDING AREA.


No [[additional]] structures, temporary or permanent, may be located or constructed in the Building Area of the Protected Property, and no alterations may be made to the vegetation or to the surface of the earth or wetlands or watercourses in Building Area of the Protected Property, without the prior written approval of Holder; which may not be granted if the activities will have a material adverse effect on the Conservation Values of the Protected Property except that Landowner(s) reserve (s) the right to undertake within the Building Area any activity permitted in the Natural Area as set forth in Paragraph 3, hereinabove, and Landowner(s) reserve the following additional rights with respect to the Building Area only, and only after the Building Area is established as required under  Section 1E. No use shall be made of the Protected Property, and no activity thereon shall be permitted which is or is likely to become inconsistent with the Conservation Purposes of this Grant.
A.
Structures – Building Area.
 Landowner(s) reserve the right, in the Building Area only, to construct, maintain and replace structures, including buildings such as residences and outbuildings, septic systems and domestic fresh water facilities (see also Paragraph _____), and power and communication facilities, OPTION: (including wind and solar collection and transmission devices,) to serve permitted uses of the Protected Property only; provided that no structure may exceed ___ (____) feet in height, excluding chimneys, measured from the original average grade of the lowest side of the building(s) to the highest point of the roof  _[PM may add further restrictions]__  The “footprint” of a structure shall mean its size measured along the outermost perimeter of the structure, whether at ground level or higher, including any overhanging roofs or balconies, and any associated decks, porches, and steps, provided that water permeable grade-level patios constructed with pavers or sand laid stone or the like, conventional eaves, boardwalks, barbeque pits, and subsurface septic waste disposal structures shall not be counted in determining footprint.  
OPTIONS Sustainable Energy Generation. The construction, use, maintenance, repair and replacement of not more than one (1) turbine for the generation of wind energy may be permitted upon receipt of the Holder’s prior written approval (to be granted in its sole discretion). When considering whether to issue such approval, Holder shall weigh and evaluate, among other relevant factors, the overall aesthetic impacts of the proposed turbine in the context of the surrounding landscape, the environmental impacts, and the scope of its anticipated energy benefits, and, upon Holder’s request, Landowner shall be required to provide Holder with written documentation addressing these and other matters deemed relevant by the Holder.  

OPTION: Landowners and Holder acknowledge that, in view of the perpetual nature of this Grant, they are unable to foresee all potential future land uses, future technologies, and future evolution of the land and other natural resources, and other future occurrences affecting the Conservation Purposes of this Grant.  Holder therefore, in its sole discretion, may determine whether (a) proposed uses or proposed improvements not contemplated by or addressed in this Grant or (b) alterations in existing uses or structures, are consistent with the Conservation Purposes of this Grant, subject to the terms of Paragraph 15.F.

OPTION: In order to minimize any degradation of the nighttime visual environment and the night sky, minimize glare, conserve energy resources and protect the natural environment and scenic character of the Protected Property from the damaging effects of excessive or improper night lighting, any new outdoor lighting fixture, including any outdoor lighting associated with the dock and float, if any, shall be designed and installed to be fully shielded (full cutoff) and shall have a maximum lamp size of 100 watts incandescent and 25 watts compact fluorescent (or approximately 1,600 lumens). 
 B.
Surface Alterations – Building Area.
Landowner(s) reserve the right, within in the Building Area only, to alter the surface as necessary or convenient to accomplish the rights reserved by Landowner at Paragraphs 4.A. and 4.C, and to excavate, grade and fill to establish lawns, gardens and ponds and to establish paved or unpaved driveways and parking areas and platforms, a burial ground as permitted under Paragraph 3.B.; trails and woods roads, septic systems and fresh water supplies to serve only the Protected Property.  [[Landowner reserves the right to install septic waste disposal systems and fresh water wells and pumping and piping outside of the Building Area to the minimum extent necessary, with the prior written approval of Holder after notice in writing demonstrating necessity in accordance with the provisions of Paragraph 7.
 C.
Vegetation Management – Building Area.
Landowner reserves the right, within the Building Area only, to alter vegetation to create and maintain open areas around permitted structures, to cultivate, plant, harvest vegetation for lawns, gardens and woodlands, and to accomplish the rights reserved by Landowner at Paragraph 4A and 4.B.  

D.
Notices and Approvals for the Building Area.  Landowner(s) agree to notify Holder by certified mail, return receipt requested, as set forth in Paragraph 1.E., at least thirty (30) days prior to the commencement of site preparation, construction, substantial alteration to the surface other than test pits, or replacement, relocation, or removal of any structures permitted only in the Building Area, in order to establish the final approved Building Area as set forth in Paragraph 1.D. and 1.E..   Holder will reply within thirty (30) days of receipt of any notice from Landowner, either approving Landowner’s proposed Building Area, or suggesting reasonable modifications that may be necessary to comply with the terms of this grant. Failure to respond shall be deemed a constructive denial under Paragraph 11.C.(ii). With respect to the establishment of the Building Area described in Paragraph 1 E the parties shall work in good faith to complete and record the description of the approved Building Area as an addendum to this Conservation Easement, within thirty (30) days of such reply by Holder.
5.
WATER PROTECTION, POLLUTION CONTROL AND WASTE DISPOSAL.
A.  
The direct discharge of treated or untreated sewage into surface waters on or about the Protected Property is strictly prohibited, and any such waste shall be disposed of in accordance with applicable laws and regulations.    

B.
It is forbidden to dispose of or store unserviceable or abandoned  equipment, such as appliances, vehicles and parts thereof, or any other waste material in the Natural Area on the Protected Property, except that vegetative slash and debris may be allowed to remain on the Protected Property, manure, compost and vegetative waste may be stored and/or used on the Protected Property in accordance with applicable laws and regulations, and other waste generated by permitted uses on the Protected Property may be stored temporarily in appropriate receptacles for removal at reasonable intervals. Nothing herein should be interpreted to prohibit the proper and legal burial of animals or humans within an area of the Protected Property designated by Landowner as a burial ground in accordance with Title 13 MRS Section 1142, as amended or successors thereof. 
C. 
The use, storage, discharge or runoff of chemical herbicides, pesticides, fungicides, soaps, detergents or highly acidic or alkaline agents, fertilizers and other toxic agents, including discharge of potentially toxic waste water or other toxic by-products of permitted uses, must be limited to prevent any demonstrable adverse impact on wildlife, waters and other Conservation Values to be protected by this grant, unless more intensive use is approved in advance and in writing by Holder as appropriate, in its sole and exclusive discretion, to prevent or mitigate harm to the inhabitants, natural resources or permitted uses of the Protected Property.  

6. PUBLIC ACCESS. 
(Sample for when no public access is granted)

Landowner has no obligation to grant public access across the Protected Property.  Landowner retains the right to grant such access to the Protected Property for low impact outdoor recreation, nature observation and study exercised in accordance with the terms of this grant, [ add the following only if necessary:] provided that more than a de minimis use of the Protected Property for commercial outdoor recreation is prohibited as aforesaid.
 (Sample for when public access is granted)

Landowner(s) agree to permit, and will refrain from prohibiting or discouraging, use of the Natural Area of the [[PM will identify other land use site]] Protected Property by the general public for daytime low-impact outdoor recreational uses, such as walking, hiking, nature observation,  Wabanaki traditional cultural uses, and for pedestrian access to the intertidal area of the shore, exercised in a manner that is consistent with the protection and preservation of the natural and ecological character of the Protected Property and the terms hereof. Landowner has the right to prohibit or limit camping, night use, fires, vehicular uses, and the right, after approval in advance and in writing by Holder in accordance with Paragraph 7, to temporarily or permanently limit or restrict, such public recreational use of the Natural Area of the Protected Property, or any part thereof, that is detrimental to the Conservation Values of the Protected Property to the extent necessary for [PMs will add list of reasons such as to protect wildlife habitat etc.]  

Landowner(s) and Holder enter into this Conservation Easement in reliance on all of the rights and protections against liability for injury to the public to the fullest extent of the law under Title 14 M.R.S.A. Section 159-A, et seq. as amended and successor provision thereof (The Maine Recreational Use Statute), and under any other applicable provision of law and equity.
7.
DEFINITIONS
8.
Intentionally left blank

9.
Intentionally left blank
10.
HOLDER'S AFFIRMATIVE RIGHTS 
10.A.
Entry and Inspection.  Holder shall have the right to enter the Protected Property for inspection and monitoring purposes and for enforcement, at a reasonable time and in a reasonable manner that is consistent with the Conservation Purposes hereof.   Except in emergency circumstances, Holder will make reasonable efforts to contact Landowner [option: and/or persons in residence on the Protected Property and/or Landowner’s adjacent property], prior to entry onto any area of the Protected Property that is not then open to the public.  “Emergency circumstances” shall mean that the Holder has a good-faith basis to believe a violation of the easement is occurring or is imminent.
10.B.
Cultural Use – Holder is granted the right to enter and use the Protected Property, and to invite “tribal members” (defined herein) to enter and use the Protected Property, for cultural purposes such as ceremony, stewarding, gathering and harvesting sweetgrass or other grasses, trees or tree bark or roots, fruit or berries, fungi and other cultural resources, in a manner that is consistent with the protection of the additional conservation values intended to be protected hereunder.
10.C.
Burial Grounds and Middens – Holder is granted the right to enter and use the Protected Property, or to invite “tribal members” (defined herein*) to enter and use the Protected Property for ceremonial purposes related to sites, including but not limited to burial grounds, shell middens, and sites of ceremonial and spiritual importance, in a manner that is consistent with the protection of the additional conservation values intended to be protected hereunder. 
10.B.
Enforcement.  
10.B.1. General Enforcement Rights.  Holder shall have the right to enforce this Conservation Easement by proceedings at law and in equity, including the right to enjoin the violation, ex parte as necessary, by temporary or permanent injunction, to recover any damages to which it may be entitled for violation of the terms of this Easement and to require the restoration of the Protected Property to the condition that existed prior to any such injury.  Landowner agrees that Holder’s remedies at law for any violation of the terms of this Conservation Easement are inadequate, and that Holder shall be entitled to injunctive and equitable relief, both prohibitive and mandatory, temporary and permanent, in addition to such other relief to which Holder may be entitled, including damages and specific performance of the terms of this Conservation Easement, all without posting of any bond or other security and without the necessary of proving either actual damages or the inadequacy of otherwise available legal remedies. 
10.B.2. Notice of Violation.  Prior to initiation of an enforcement action, Holder shall provide Landowner with prior notice and reasonable opportunity to cure any breach, except where emergency circumstances require more immediate enforcement action. 
10.B.3. Enforcement Costs and Fees.  Recognizing that Holder is a charitable organization that has a duty to protect the Protected Property in the public interest, in the event of a violation, Landowner shall reimburse Holder for all reasonable costs incurred by Holder in enforcing this Conservation Easement or in taking reasonable measures to prevent, remedy, or abate any violation hereof by Landowner or any third party, including without limitation the costs of litigation, administrative proceeding, and restoration, including reasonable expert, consultant, and attorneys’ fees. Any such costs and fees reimbursement shall apply whether any formal action is filed, whether Holder is a plaintiff or defendant in a judicial or administrative action or proceeding, and regardless of whether the action is styled as a declaratory judgment action or some other kind of action.
Terrafirma-favored Costs and Fee Recovery BELOW.

Terrafirma-favored Costs and Fee Recovery. All reasonable fees and costs incurred by Grantee

in administration including, without limitation, investigation, negotiation, mediation,

settlement or suit of any dispute regarding this Conservation Easement, including without

limitation, all fees, costs and expenses of investigation, dispute management, negotiation,

mediation, settlement or suit and reasonable attorney’s, experts and consultants fees, staff

time and any fees and costs of restoration, remediation or other damage correction

necessitated by any such action shall be borne by Grantor; provided, however, that if Grantor

ultimately prevails in full in a judicial enforcement action, each party shall bear its own costs

[optional: unless Grantee is found by a final court of competent jurisdiction to have acted in

bad faith]. If Grantee prevails in part, then Grantor shall be responsible for all fees and costs of

both parties as set forth above.
10.B.4. Force Majeure.  Landowner is not responsible for injury to or change in the Protected Property resulting from natural causes or environmental catastrophe beyond Landowner’s control, such as fire, flood, storm, and earth movement, or from any prudent action taken by Landowner under emergency conditions to prevent, abate, or mitigate significant injury to the Protected Property resulting from such causes.  
10.B.5. Violations by Third Parties. Landowner shall take all reasonable actions, consistent with customary standards for the management of comparable areas utilized for the same purposes as the Protected Property, to prevent or halt third parties from violating this Easement. Landowner and Holder, together or unilaterally, may take such action as may be reasonably necessary to remedy acts of authorized or unauthorized third parties that constitute a violation of this Easement. Furthermore, in the event of violations of this Easement caused by acts of third parties, at Holder’s option, Landowner agrees to assign their rights of action to Holder, to join in any suit, and/or to appoint Holder its attorney-in-fact for the purposes of pursuing enforcement action. Landowner shall remain responsible for violations of this Easement caused by acts of Landowner’s employees, contractors, agents, invitees, guests, licensees, and other expressly or impliedly authorized third parties. As to violations arising from the acts or omissions of unauthorized third parties, the Landowner shall remain responsible for restoration of the Protected Property to a condition of compliance with this Easement, and Holder shall have a right to enforce this Easement directly against the Landowner if the Landowner fails to cooperate with the Easement Holder in all reasonable respects to halt or abate the violation resulting from such acts or omissions, or fails to promptly report a known or suspected violation to the Holder.              

The terms of this conservation easement may differ from, and do not supersede or waive, more restrictive applicable laws and regulations, such as shoreline zoning or any other federal, state or local laws and regulations governing current use tax classifications, waste disposal, subdivision, structures, surface alterations, vegetation management, or other activities on the Protected Property.  It is Landowner’s sole responsibility to be knowledgeable about and to abide by these laws and regulations. 

10.C.
Boundaries. 

[option: The Protected Property and its land use areas have been professionally surveyed.]  It shall be Landowner’s obligation to keep the boundaries of the Protected Property, [[IF APPLICABLE: and any land use areas therein,]] clearly marked.  In the event boundaries are not adequately clear or marked and Landowner fails to accurately mark within a reasonable time after notice by Holder, Holder shall have the right to engage a professional surveyor to re-establish and re-mark boundaries of the Protected Property or any part thereof.  The costs associated with such survey work shall be paid by the Landowner only if and to the extent necessary to determine if a breach of this Conservation Easement has occurred on the Protected Property or a land use area thereof.  

10.D.
Holder Acknowledgement Signs.  Holder shall have the right to install and maintain small unlighted signs visible from public vantage points and along boundary lines and within the Protected Property to protect sensitive areas from disturbance, such as cultural use and archeological sites, to identify Holder and inform the public and abutting property owners that the Protected Property is under the protection of this grant.

10.E. 
Exercise of Reserved Rights.
Holder has the right and obligation to require that Landowner's reserved rights be exercised in a manner that avoids any material adverse effect on the Conservation Values to be protected by this Easement or the Conservation Purposes of this Easement. Landowner agrees to notify Holder prior to undertaking any activity or exercising any reserved right that may impair the conservation interests associated with this Conservation Easement, as required under Treasury Regulation 1.170A-14(g)(5)(ii), and as specifically required in Paragraph [[INSERT paragraphs that impose a prior notice provision]].  

10.F.
[Optional.
Affirmative Management Rights.
Example, the right to mow, the right to manage public access, the right to build a trail]] 

11.
NOTICES AND REQUESTS FOR APPROVAL
11.A. Notice and Approval Requirements.
Landowner agrees to notify Holder prior to undertaking any activity or exercising any reserved right that may have an adverse impact on the conservation interests associated with this grant as required under Treasury Regulation 1.170A-14(g)(5)(ii),  and where prior notice or approval is specifically required in this Conservation Easement.]  Landowner’s notices must include sufficient information to enable Holder to determine whether Landowner’s plans are consistent with the terms of this Easement and the conservation purposes hereof.  Holder approval shall be conditioned on compliance with the terms of Paragraph 15.F. Holder may not approve any activity or exercise of a reserved right if it may have a material adverse effect on the Conservation Values to be protected or the conservation purposes of this grant.

11.B. Method for Notice.
Any notices or requests for approval required by this Easement shall be in writing and shall be personally delivered or sent certified mail, return receipt requested, or by such commercial delivery service as provides proof of delivery, to Landowner and Holder, at the following addresses, unless one has been notified by the other of a change of address or change of ownership:

To Landowner:

At the address of the owner(s) of record as noted hereinabove or as provided by Landowner in writing, or if not provided, as set forth below. 

To Holder:
[Insert mailing address]



In the event that notice mailed to Landowner at the last address on file with Holder is returned as undeliverable, the sending party shall provide notice by regular mail to Landowner’s last known address on file with the municipality of [municipality in which property is located], Maine, or the State Tax Assessor in the case of land in the unorganized territories; or in the case of Holder or in the case of a corporate owner, to the address on file with the Secretary of State, State of Maine, and the mailing of such notice shall be deemed compliance with the notice provisions of this Easement.

11.B.2. In addition to the methods set forth in Paragraph 11.B.1, a notice or request for approval or any other communication may be sent by electronic mail or other electronic communication (“email”) only if an authorized agent of the receiving party has approved of receiving notice by email at a specific address and the recipient, by an email sent to the email address for the sender or by the same email returned to the originating address for the sender, or by a notice delivered by another method in accordance with Paragraph 11.B.1, acknowledges having received that email. An automatic “read receipt” shall not constitute acknowledgment of an email for purposes of this Paragraph 11.B.2.

11.C.
Time for Notice and Reply, Constructive Denial 

(i) Where Landowner is required to provide notice to Holder pursuant to this Easement, such notice as described hereinabove shall be delivered to Holder in writing at least thirty (30) days prior to the anticipated start date of the activity or use giving rise to the need to give notice.

(ii) In cases where Landowner is required to obtain Holder's prior written approval, such request as described hereinabove shall be given in writing thirty (30) days prior to undertaking the proposed activity except as otherwise specifically provided herein. Holder, upon receipt of Landowner's request, shall acknowledge receipt of the same. Following such review, Holder, shall grant, grant with conditions, or withhold its approval.  Failure to respond or approve Landowner’s request within thirty (30) days shall be deemed a constructive denial, without prejudice.  A constructive denial is not a decision by Holder based on the merits of Landowner’s request,  and Landowner may resubmit the same or a similar request for approval.  No proposed activity may proceed without Holder’s written approval as provided herein.
11.D. Notice to Landowner.  
Should it be necessary for Holder to provide notice to Landowner in connection with any matter relating to this Conservation Easement, notice to the record owner or owners, who are of full age and competent, of a majority interest in the Protected Property, shall be deemed notice to all the owners of the Protected Property.  In the event that the Protected Property is owned by more than one person, the owners shall designate one representative to act on behalf of all such owners, for the purposes of sending and receiving any notice or other communication required or authorized under this Easement.  If the Protected Property is owned by a partnership, trust, limited liability company, association, or corporate entity, notice to one general partner, one trustee, one manager, or the registered agent, shall be deemed notice to all owners.  Any agreement or approval made in writing by the person or persons to whom notice is required as aforesaid shall be deemed the agreement or approval of Landowner and be binding on all owners of the Protected Property.  
 

12.
COSTS, TAXES, LIABILITY
12.A.
Taxes and Liens.  Landowner shall pay and discharge when due all property taxes and assessments imposed upon the Protected Property and any uses thereof, and shall avoid the imposition of any liens that may impact Holder's rights hereunder.  Landowner shall also promptly notify Holder of the filing or recording of any such lien or encumbrance against the Protected Property.  Holder may, at its discretion, pay any such outstanding taxes, assessments, liens or encumbrances, and shall then be entitled to reimbursement by Landowner, together with interest at the then-prevailing statutory post-judgment interest rate in Maine under Title 14 MRSA Section 1602-C or successor provisions thereof,  calculated from the date of Holder's payment.  Landowner and Holder agree that Holder shall have a lien on the Protected Property to secure Holder's right to reimbursement and that Holder may record such lien at any time.  In any collection process or court action brought by Holder for reimbursement, Holder shall be entitled to recover its costs and expenses, including, without limitation, reasonable attorneys fees.

12.B.
Responsibility of Owners.  Landowner acknowledges that Holder has neither possessory rights in the Protected Property, nor any responsibility or right to control, maintain, or keep up the Protected Property [option if holder acquires affirmative management rights: other than as set forth in Paragraph 10.___ .].  Landowner shall retain all responsibilities and shall bear all costs and liabilities of any nature related to the ownership, operation, upkeep, improvement and maintenance of the Protected Property.  Landowner shall indemnify, defend and hold Holder harmless from and against any and all liabilities, costs, damages, or expenses of any kind including, without limitation, reasonable attorneys fees, that Holder may suffer or incur as a result of or arising out of the activities of Landowner or any other person on the Protected Property, other than those caused by the negligent acts or acts of misconduct of Holder, and except those arising out of Holder's workers' compensation obligations. Holder's right to be defended, held harmless and indemnified by Landowner shall extend without limitation to any action based upon the presence of toxic and/or hazardous substances upon or emanating from the Protected Property.
13.  OPTIONAL DISPUTE RESOLUTION. 
This Easement is in accordance with Maine’s established public policy that encourages the use of non-litigative methods of dispute resolution. When a dispute arises between the Landowner and the Holder concerning uses or activities on the Protected Property, which they cannot resolve by informal means, the following dispute resolution procedures may be followed:

13.A.  
Conditions for Required Alternative Dispute Resolution (“ADR”).  Prior to bringing an action at law or in equity in a court of competent jurisdiction to enforce the terms of this Conservation Easement,  the parties may seek to resolve the dispute through mediation if the Holder determines that the following conditions (the “ADR Conditions”) are met:


i. 
The Landowner agrees not to proceed with the disputed use or activity pending resolution of the dispute, and


ii.
No injury to the Protected Property has occurred or will occur while the parties are engaging in the ADR process.

13.B.  
Conditional Waiver of Right to Litigate.  In submitting the dispute to mediation, the parties acknowledge they are temporarily, voluntarily waiving their rights to litigate the dispute in a court of law, so long as the ADR Conditions are being met.  In the event either of the ADR Conditions is violated, the Holder shall have the immediate right to bring an action at law or in equity in a court of competent jurisdiction to enforce the terms of this Conservation Easement, as is more fully set forth in Section 10.B. above. 

13.C. 

Conditions for ADR By Mutual Agreement of the Holder and Landowner. Regardless of whether the ADR Conditions are met, the parties by mutual agreement may, in addition to mediation, submit the dispute to other forms of ADR such as binding or non-binding arbitration.  By mutual agreement, other conditions may be set under which the process of ADR would proceed. The violation of these additional conditions by one of the parties, would give the other party the right to immediately proceed with an action in law or equity.

13.D.

Dispute Resolution. The procedure the parties shall use for mediation is as follows: 

 
i.
Either party may serve the other with a written request for mediation. A mediation session shall be scheduled no later than sixty (60) days after the date of the request if the Holder determines that the ADR Conditions are met or unless the parties agree otherwise.  


ii.
Mediation shall be conducted by a mediator mutually agreeable to Holder and Landowner who is on the Superior Court roster maintained by the Maine Court Alternative Dispute Resolution Service (CADRES) (or successor or alternative entity that meets mediation standards recognized under state law. )


iii.
If the parties cannot agree on a mediator, they shall each pick a mediator, and those two mediators shall select a third mediator who alone shall actually conduct the mediation. 


iv.
The costs of mediation shall be shared equally by the parties unless otherwise agreed or unless reimbursement to Holder is applicable under Paragraph 10.B. herein.   

14.
STANDARD PROVISIONS 
14.A.  Maine Conservation Easement Act.  This Conservation Easement is established pursuant to the Maine Conservation Easement Act at Title 33, Maine Revised Statutes, Sections 476 through 479-C, inclusive, as amended, and shall be construed in accordance with the laws of the State of Maine. OPTIONAL: The recreational trail easement established hereunder is further authorized under Title 33 Maine Revised Statutes, Section 1581, et seq.
14.B.
Conservation Purposes.
This Conservation Easement is established exclusively for conservation purposes pursuant to the Internal Revenue Code, as amended (hereinafter referred to as the “Code”) at Title 26, USCA, Section 170(h)(1)–(6) and Sections 2031(c), 2055, and 2522, and under Treasury Regulations at Title 26 CFR §1.170A-14 et seq., as amended.  
14.C.
Qualified Holder.  The Holder is qualified to hold conservation easements pursuant to Title 33, Maine Revised Statutes, Section 476(2)(B), as amended, and is a qualified donee under Internal Revenue Code Section 170(h)(3): a publicly supported, nonprofit 501(c)(3) organization with the authority to accept lands, easements, and buildings for the purpose of preserving and protecting natural, scenic, educational, recreational or open-space values of real property, and with the commitment to preserve the Conservation Values of the Protected Property.

14.D.
Assignment Limitation.  This Conservation Easement is assignable, but only to an entity that satisfies the requirements of Section 170(h)(3) of the Internal Revenue Code (or successor provisions thereof) and the requirements of Section 476(2) of Title 33 of the Maine Revised Statutes, as amended (or successor provisions thereof), and that as a condition of transfer, agrees to uphold the Conservation Purposes of this grant.   

14.E.
Baseline Documentation.  In order to establish the present condition of the Protected Property and its conservation attributes protected by this conservation easement, and its natural and scenic resources, so as to be able to monitor properly future uses of the Protected Property and assure compliance with the terms hereof, Holder and Landowner have prepared an inventory of the Protected Property’s relevant features and conditions (the “Baseline Documentation”) and have certified the same as an accurate representation, to the extent known, of the condition of the Protected Property as of the date of this grant, as required under Treasury Regulations §1.170A-14, for tax deductible conservation easement gifts.
14.F.
Liens Subordinated.  Landowner represents that as of the date of this grant there are no liens or mortgages or future interests outstanding against the Protected Property [CONFIRM:, except any listed in Exhibit A, which are subordinated to Holder’s rights under this Conservation Easement, as required under Treasury Regulations §1.170A-14]. Landowner has the right to use the Protected Property as collateral to secure the repayment of debt, provided that any lien or other rights granted for such purpose, regardless of date, are subordinate to Holder’s rights under this Conservation Easement. Under no circumstances may Holder’s rights be extinguished or otherwise affected by the recording, foreclosure or any other action taken concerning any lien or other interest in the Protected Property.

IRS SAFE HARBOR LANGUAGE FROM NOTICE 2023-30

IRS safe harbor for Extinguishment and Proceeds upon termination:
“Pursuant to Notice 2023-30, Donor and Donee agree that, if a subsequent unexpected change in the conditions surrounding the property that is the subject of a donation of the perpetual conservation restriction renders impossible or impractical the continued use of the property for conservation purposes, the conservation purpose can nonetheless be treated as protected in perpetuity if (1) the restrictions are extinguished by judicial proceeding and (2) all of Donee’s portion of the proceeds (as determined below) from a subsequent sale or exchange of the property are used by the Donee in a manner consistent with the conservation purposes of the original contribution. 

Determination of Proceeds. Donor and Donee agree that the donation of the perpetual conservation restriction gives rise to a property right, immediately vested in Donee, with a fair market value that is at least equal to the proportionate value that the perpetual conservation restriction, at the time of the gift, bears to the fair market value of the property as a whole at that time. The proportionate value of Donee’s property rights remains constant such that if a subsequent sale, exchange, or involuntary conversion of the subject property occurs, Donee is entitled to a portion of the proceeds at least equal to that proportionate value of the perpetual conservation restriction, unless state law provides that the donor is entitled to the full proceeds from the conversion without regard to the terms of the prior perpetual conservation restriction.”
BEFORE SAFE HARBOR IRS NOTICE 2023-30
14.G.
Value of Conservation Easement, Extinguishment, Proceeds

14.G.1.
The parties agree that conveyance of this Conservation Easement gives rise to a property right that vests immediately in Holder. The parties further agree that this property right as of the date of its creation has a fair market value at least equal to the proportionate value that the Conservation Easement bears at the time of the gift to the value of the property as a whole at that time, in accordance with IRS Regulations at 1.170A-14(g)(6)(ii) (hereinafter the “Proportionate Value”).  The Proportionate Value shall remain constant. 

14.G.2.
 If either Holder or Landowner receives notice of the actual or threatened exercise of the power of eminent domain (hereinafter a “Taking”) with respect to any interest in or any part of the Protected Property, the party who receives the notice shall promptly notify the other and the parties may proceed jointly or either party may at its discretion take such legal action as it deems necessary to:  (i) challenge the Taking; (ii) challenge the amount of allocation of any award tendered by the Taking authority; or (iii) otherwise participate in, challenge or appeal such proceedings, findings or awards.  Any third party counsel and consultants (including appraisers) hired by either party shall be reasonably acceptable to the other party.  Each party shall be responsible for its own costs and legal fees, absent written agreement of the parties.  

14.G.3. This Conservation Easement may be extinguished or terminated only by judicial order in a court of competent jurisdiction, including a Taking in accordance with subsection 14.G.2. above.  It is the intention of the parties that an extinguishment or termination be approved by a court only if all of the Conservation Purposes of this Conservation Easement are impossible to accomplish, and if both Landowner and Holder (and any Third Party Enforcer, if existing) agree. Should this Conservation Easement be terminated or extinguished as provided in this paragraph, in whole or in part, Holder shall be entitled to be paid no less than the greater of (1) in accordance with § 1.170A-14(g)(6)(ii), a portion of any proceeds of a subsequent sale, exchange, or involuntary conversion computed as to the Proportionate Value[*]; or (2) in accordance with 33 M.R.S. § 477-A(2)(B), the increase in value to the Landowner’s estate resulting from such extinguishment of this Conservation Easement as determined by the court, or in the absence of such court determination, by the agreement of the parties or, in the absence of such agreement, by an independent appraiser mutually selected by Landowners and Holder.  Holder shall use its share of the proceeds or other moneys received under this paragraph in a manner consistent with the Conservation Purposes of this Conservation Easement.  Landowner agrees and authorizes Holder to record a notice of a lien on the Protected Property which lien will be effective as of the date of such extinguishment, to secure its rights under this Paragraph.  
[[*]] FOR NON DEDUCTIBLE EASEMENTS, ESPECIALLY LIMITED DEVELOPMENT OR FARMLAND, SEEK LEGAL ADVICE BEFORE EXCLUDING PORTION OF VALUE ATTRIBUTABLE TO IMPROVEMENTS AS HAS BEEN REMOVED FROM THE TEMPLATE: (*Such portion shall not include value attributable to permitted improvements made to the Protected Property by Grantors after the effective date hereof)]]
14.H.
Contemporaneous Written Acknowledgment.  In compliance with I.R.C. Section 170(f)(8), Holder acknowledges receipt of this conservation easement on the date hereof, and states that it has not provided Landowner(s) with any goods or services in consideration, in whole or in part, for Landowner(s)’ [bargain sale] contribution of this easement. [CAUTION: must add an exception if Holder paid any amount as compensation, including paying for Landowner’s appraisal or other transaction costs usually paid by Landowner or the bargain sale purchase price].
15.
GENERAL PROVISIONS
15.A. 
Controlling Law and Interpretation.  The interpretation and performance of this Easement shall be governed by the laws of the State of Maine.  Any general rule of construction to the contrary notwithstanding, this Easement shall be liberally construed in favor of the grant to effect the Conservation Purposes of this Easement and the policy and purpose of the Maine Conservation Easement Act at Title 33, Maine Revised Statutes Annotated, Sections 476 through 479-C, inclusive, as amended . If any provision in this instrument is found to be ambiguous, an interpretation consistent with the Conservation Purposes of this Easement shall govern. 

15.B.  Landowner and Holder Definitions.  The term “Landowner” or “Landowners” as used in this easement shall include, unless the context clearly indicates otherwise, the within-named Landowner(s), jointly and severally, their personal representatives, heirs, successors and assigns and any successors in interest to the Protected Property.  The term “Holder” as used in this easement shall, unless the context clearly indicates otherwise, include the Holder’s successors and assigns.

15.C.
Owner’s Rights and Obligations, Joint Obligation.  A person’s or entity’s obligation hereunder as Landowner, or successor owner of the Protected Property, shall be joint and several, and will cease, only if and when such person or entity ceases to have any ownership interest in the Protected Property, (or relevant portion thereof) but only to the extent that the Protected Property (or relevant portion thereof), is then in compliance herewith, and provided such person or entity shall have fulfilled the requirements of Paragraph 15.D. below.  Responsibility of owners for breaches of this Conservation Easement that occur prior to transfer of title will survive such transfer; provided that the new owner shall also be responsible for bringing the Protected Property into compliance.

15.D.
Subsequent Deeds and Transfers.   This Easement must be incorporated by reference in any deed or other legal instrument by which Landowner conveys any interest in the Protected Property, including, without limitation, a leasehold or mortgage interest.  Landowner further agrees to give written notice to Holder within thirty (30) days of the transfer or conveyance of any interest in the Protected Property. The failure of Landowner to perform any act required by this paragraph shall not impair the validity of this Easement or limit its enforceability in any way.
15.E.
Compliance/Estoppel Certificates.  Upon written request by Landowner, Holder will provide Compliance/Estoppel Certificates to Landowner or third parties, indicating the extent to which, to Holder’s knowledge after due inquiry, the Protected Property is in compliance with the terms of this grant.  The inspection of the Protected Property for this purpose will be made by Holder at Landowner’s cost within a reasonable time after Landowner’s written request. 

IRS Bulletin Safe Harbor for Amendment Clauses 04072020

Grantee and Grantor may amend this Easement to enhance the Property’s conservation values or add real property subject to the restrictions set forth in this deed to the restricted property by an amended deed of easement, provided that no amendment shall (i) affect this Easement’s perpetual duration, (ii) permit development, improvements, or uses prohibited by this Easement on its effective date, (iii) conflict with or be contrary to or inconsistent with the conservation purposes of this Easement, (iv) reduce the protection of the conservation values, (v) affect the qualification of this Easement as a “qualified conservation contribution” or “interest in land”, (vi) affect the status of Grantee as a “qualified organization” or “eligible done”, or (vii) create an impermissible private benefit or private inurement in violation of federal tax law. No amendment shall be effective unless documented in a notarized writing executed by Grantee and Grantor and recorded in the Clerk’s Office of the Circuit Cour)t of [County, State].

15.F.
Discretionary  Holder Approvals and Amendments. (delete “discretionary”)
15.F.1.  Discretionary Approvals.  Landowner and Holder recognize that certain activities by the Landowner may warrant the prior discretionary approval of Holder, and that Holder has the right to issue such discretionary approvals subject to the restrictions in Paragraph 15.F.3.  Nothing in this paragraph shall require either party to agree to any discretionary approval.  
15.F.2.   Amendments.  Landowner and Holder recognize that rare and extraordinary circumstances could arise which warrant modification of certain of the provisions of this Conservation Easement.  To this end, subject to more restrictive laws and regulations, if any, Landowner and Holder have the right to agree to amendments to this Conservation Easement , provided that in the sole and exclusive judgment of Holder, such amendment does not violate the restrictions in Paragraph 15.F.3.  Amendments will become effective upon recording at the _____ County Registry of Deeds.  Nothing in this paragraph shall require the Landowner or the Holder to agree to any amendment or to negotiate regarding any amendment. OPTIONAL: All rights of Holder to amend this Conservation Easement shall require the approval of the Third Party Enforcer.

15.F.3.  Further Limitations on Discretionary Approval and Amendments.  Notwithstanding the foregoing, except as provided by 33 M.R.S. § 477-A(2), as amended, by which a Conservation Easement may be amended by court approval in an action in which the Attorney General is made a party, Holder and Landowner have no right or power to approve any action or agree to any discretionary approval or amendment that would: 

(a) materially detract from the Conservation Values intended for protection under this Conservation Easement;
(b)  limit the term or result in the partial or complete termination of this Conservation Easement;  or  

(c) adversely affect the qualification of this Conservation Easement or the status of the Holder under applicable laws, including the Maine Conservation Easement Act at  33 M.R.S. §476 et seq., and Sections 170(h), 501(c)(3), 2522, and 2031(c) of the Internal Revenue Code, successor provisions thereof and regulations issued pursuant thereto.

[OPTIONAL: or (d) enlarge the area for residential or other building development, or the number of residences, if any, permitted by the express terms of this Conservation Easement,] 

[(d) OPTIONAL:  insert standards based on the specific Conservation Purposes of the easement, for example, for forever wild easements.]

MLCAN ALT to 15.F.3: Notwithstanding the foregoing, Holder shall not approve any activity that would be inconsistent with the Conservation Purposes or adversely affect the qualification of this Conservation Easement or the status of the Holder under applicable laws, including the Maine Conservation Easement Act at  33 M.R.S. §476 et seq., and Sections 170(h), 501(c)(3), 2522, and 2031(c) of the Internal Revenue Code, successor provisions thereof and regulations issued pursuant thereto.
15.G.
Economic Hardship.  In making this grant, Landowner has considered the possibility that uses prohibited by the terms of this Easement may become more economically valuable than permitted uses, and that neighboring properties may in the future be put entirely to such prohibited uses.  In addition, the unprofitability of conducting or implementing any or all of the uses permitted under the terms of this Conservation Easement shall not impair the validity of this Conservation Easement or be considered grounds for its termination or extinguishment.  It is the intent of both Landowner and Holder that any such economic changes shall not be deemed to be changed conditions or a change of circumstances justifying the judicial termination, extinguishment or amendment of this Conservation Easement.

15.H.
Nonwaiver.  The failure or delay of the Holder, for any reason whatsoever, to do any action required or contemplated hereunder, or to discover a violation or initiate an action to enforce this Conservation Easement shall not constitute a waiver, laches, or estoppel of its rights to do so at a later time.

15.I.
Severability, Entire Agreement, No Forfeiture.  If any provision of this Conservation Easement or the application of any provision to a particular person or circumstance is found to be invalid, the remainder of this Conservation Easement and the application of such provision to any other person or in any other circumstance, shall remain valid. This instrument and the Baseline Documentation set forth the entire agreement of the parties with respect to the Conservation Easement and supersedes all prior discussions, negotiations, understandings, or agreements relating to the Conservation Easement, all of which are merged herein. Nothing contained herein will result in a forfeiture of this Conservation Easement or reversion to Landowner of any rights extinguished or conveyed hereby.

15.J.
Standing to Enforce.  Only Holder and Landowner, {OPTIONAL: and third party enforcer] may bring an action to enforce this grant, except as provided in Title 33 M.R.S.A. Section 478, and nothing herein should be construed to grant any other individual or entity standing to bring an action hereunder, unless otherwise provided by law; nor to grant any rights in the Protected Property by adverse possession or otherwise, provided that nothing in this Easement shall affect any public rights in or to the Protected Property acquired by common law, adverse possession, prescription, or other law, independently of this grant.
15.K.
Captions.  The captions in this instrument have been inserted solely for convenience of reference and are not a part of this instrument and shall have no effect upon construction or interpretation.

15.L.
Independent Representation.  Landowner has retained legal counsel [[Optional: Insert name and address of attorney]] to represent only his/her/their interest in this transaction.  Landowner and Holder acknowledge and agree that they have not received and are not relying upon legal, tax, financial or other advice from each other. Landowner acknowledges that Holder has recommended that it/she/he/they keep independent counsel.

15.M.
Accretion and Reliction. In the event that changing water levels or water courses or geological action such as accretion or reliction leads to the emergence of new land within or changes to the boundaries of the Protected Property, it is the intention of Landowner and Holder that such new land shall be subject to the terms of this Conservation Easement to the extent that Landowner is the owner or has management rights in such land as a result of such changing water levels or water courses or geological action.
15.N.
Other Laws. This Conservation Easement does not supersede any federal, state, municipal, and other governmental laws or the need for any permits or approvals.

OPTION: 16.  HOLDER’S RIGHT OF FIRST REFUSAL.  
 SEQ CHAPTER \h \r 1In the event that Landowner wishes to sell the Conservation Property or, if permitted by the terms of this Conservation Easement any portion thereof, Landowner shall first offer the premises to Holder by written notice containing an offer to sell in accordance with the same terms as set forth in a binding purchase and sale contract with a third party (proposed transferee) that is contingent on Holder’s release of this Right of First Refusal, a copy of which shall be included in such notice, and specifically including the name of the proposed transferee, the proposed selling price and the relevant terms of sale.  Holder may elect to purchase the Protected Property at the offered price and upon such other terms and conditions not less favorable to Landowner than those contained in the conditionally accepted offer by giving to Landowners notice in writing of such election within thirty (30) days after delivery of the offer to Holder.

In the event said offer includes personal property or land and premises other than the Protected Property, then, in addition to the copy of the conditionally accepted offer, Landowners shall deliver to Holder an allocation (the “Allocation”) of the offered purchase price broken down between the Protected Property and any structures thereon (“the Price”) and the balance of the property subject to the offer.  Holder may elect to purchase only the Protected Property and any structures thereon for the Price, or may elect to purchase the entire package, by giving notice to Landowners within thirty (30) days after delivery of the offer and the Allocation to Holder. In lieu of said election, Holder may give notice within the same time of their intent to obtain an independent appraisal of the Allocation.  In the event that that Holder gives such notice to Landowners, then Landowners and Holder shall retain a mutually acceptable qualified appraiser whose fee shall be shared equally by Landowners and Holder, who shall then determine the Allocation.  The Holder may elect to purchase only the Protected Property and any structures thereon for the price determined by the appraiser by giving notice to Landowners within thirty (30) days after deliver of the allocation by said appraiser to the Holder.  .  If accepted, an additional 30 days shall be permitted for closing with Holder; if rejected by Holder, Landowner may convey only to the same person and only on the same terms as offered to Holder. Upon such conveyance this right of first refusal [[OPTION 1: shall continue and be binding on the transferee.]] [[OPTION 2: shall terminate.]] 


This right of first refusal shall not apply to the following transactions:

A.
A gift or sale of the Protected Property or any part thereof to a relative by blood or marriage in which case this right of first refusal shall continue and be binding upon the donee and upon the donee’s heirs and assigns.

B.
Descent or devise of the property or any part thereof upon death in which case this right of first refusal shall continue and be binding upon the heirs and/or devisees and their heirs and assigns.

C. A bonafide mortgage to a financial institution.  A transfer of the Protected Property or, if permitted by the terms of this Conservation Easement any portion thereof, pursuant to foreclosure of a bonafide mortgage to a financial institution shall free the interest so transferred from this right of first refusal, provided that this right of first refusal shall continue and be binding upon the successors and assigns of said financial institution.

This Right of First Refusal shall apply to all other sales and conveyances of the Protected Property, or any part thereof, including any conveyance by, or conveyance of any interest in a family corporation, partnership or other holding entity.


The recording of an affidavit by Landowner stating that notice has been given to Holder, that Landowner has not received written notice of election to purchase in accordance with the time frame herein provided, and that the conveyance will be made to the proposed transferee and on the terms provided to Holder, shall be prima facie evidence of compliance with the provisions hereof. 

TO HAVE AND TO HOLD the said Conservation Easement unto the said Holder, its successors and assigns forever.

IN WITNESS WHEREOF, I, ______, being unmarried, have hereunto set my hand and seal this (___) day of ______, (___) [year].

Signed, sealed and delivered 

in the presence of:

_______________________________
_______________________________

Witness




[Landowner’s name]

For use by married Landowners, both of whom are record owners:

IN WITNESS WHEREOF, We, ______, husband and wife, have hereunto set our hands and seals this (___) day of ______, (___) [year].

For use when easement is a gift or partial gift being granted by married person. Non-owner spouse should join in gift.

IN WITNESS WHEREOF,______, Grantor herein, and ______, his/her spouse, joining in this deed and relinquishing all rights herein by descent or otherwise, have hereunto set their hands and seals, this (___) day of ______, (___) [year].

For use by Trust:

IN WITNESS WHEREOF, I, ______, Trustee of [insert name of trust], hereunto duly authorized, have hereunto set my hand and seal this (___) day of ______, (___) [year].

For use by corporation:

[Note: if other corporate entity such as a partnership or LLC is the Landowner, consult Landowner’s counsel as to format]
IN WITNESS WHEREOF, Landowner, ______ [insert corporate name] ______ has caused these presents to be signed and sealed in its corporate name and behalf by ______ [insert person’s name] ______, its [insert title] ______, hereunto duly authorized, this (___) day of ______, (___) [year].

Signed, sealed and delivered 

in the presence of:

_______________________________
_______________________________

Witness




[corporation name]







By: ________________________________







Its: ________________________________

STATE OF MAINE

COUNTY OF ______,                                                                    _______________, 20___.

Then personally appeared the above-named ________________ and acknowledged the foregoing instrument to be his/her/their free act and deed.      






Before me, 







______________________________________






Notary Public






____________________________________ 





Printed name of notary






My commission expires:_______________

HOLDER ACCEPTANCE. 
The above and foregoing Conservation Easement was authorized to be accepted by MAINE COAST HERITAGE TRUST, Holder as aforesaid, and the said Holder does hereby accept the foregoing Conservation Easement, by and through ___________________, its President, hereunto duly authorized, this ____ day of _________________, 20      .








MAINE COAST HERITAGE TRUST 








_________________________________








by: .








its President

STATE OF MAINE

COUNTY OF SAGADAHOC, ss.
Date:
  

Personally appeared ________________________, President, and authorized representative of the above-named Holder, MAINE COAST HERITAGE TRUST, and acknowledged the foregoing instrument to be his free act and deed in his said capacity, and the free act and deed of said corporation. 






Before me,
_________________________________








Notary Public








_________________________________








Please type or print name








My commission expires:

EXHIBIT A
Legal Description of the Protected Property

[Include relevant surveys, reference to prior recorded deeds, and existing easements and rights of way that burden or benefit the Protected Property.]

EXHIBIT B
Sketch Plan

[Include perimeter of Protected Property, land use areas, and location of items noted in the easement.]

EXHIBIT C
Description or Map of Land Use Areas

[Can be combined with Exhibit B, but separate descriptions may require additional exhibits.]
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